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NOTI CES
DEPARTMENT OF COMMVERCE
Nat i onal Cceanic and Atnospheric Adm nistration
[ Docket No. 020322065-2065-01]

Notice of Applicability of Special Use Permit Requirenents to Certain
Categories of Activities Conducted Wthin the National Mrine Sanctuary System

Monday, May 20, 2002

AGENCY: Marine Sanctuaries Division, National Ocean Service (NOS), National Cceanic
and Atnospheric Adnministration (NOAA), Commerce.

ACTION: Notice; request for public coments.

SUMVARY: | n accordance with a requirenent of Pub. L. 106-513, NOAA hereby gives
public notice of the applicability of the special use pernit requirenments of
Section 310 of the National Marine Sanctuaries Act to certain categories of
activities conducted within the National Mrine Sanctuary System |n addition,
NOAA is seeking public conment on the subject of special use pernits.

DATES: Conments nust be received on or before July 19, 2002.

ADDRESSES: Submit all witten comments to Hel en Gol de, National WMarine Sanctuary
Program 1305 East West Hi ghway (N ORMB), 11th floor, Silver Spring, M 20910.
*35502

FOR FURTHER | NFORMATI ON CONTACT: Hel en CGol de, National Marine Sanctuary Program
1305 East West Hi ghway (N ORMB), Silver Spring, MD 20910, tel ephone (301) 713-3125,
extension 152, emmil Hel en. Gol de@oaa. gov; or John Arnor, National Marine Sanctuary
Program 1305 East West H ghway (N ORMB), Silver Spring, MD 20910, tel ephone (301)
713- 3125, extension 117, emmil John. Arnor @noaa. gov.

SUPPLEVMENTARY | NFORVATI ON:

Backgr ound

Congress first granted NOAA the authority to issue special use pernmits for the
conduct of specific activities in National Mrine Sanctuaries (NMSs or Sanctuari es)
in the 1988 Amendnents to the National Marine Sanctuaries Act (16 U S.C. 1431 et
seq.; NMBA) (Public Law 100-627). The NMVBA allows NOAA to issue special use
permts to establish conditions of access to and use of any Sanctuary resource or
to promote public use and understanding of a Sanctuary resource. Since 1988,
speci al use pernmits have been issued to persons conducting usually conmercial (and
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usual |y revenue-generating), otherw se prohibited, operations in NVMBs. Such
activities have included a diving concessionaire conducting trips to the USS
Monitor, the film ng of television advertisenents, and the use of a Sanctuary for
public events.

Section 310 of the NVBA allows NOAA to issue special use permits to authorize the
conduct of specific activities with four conditions. The NMSA requires that
speci al use permts:

1. Shall authorize the conduct of an activity only if that activity is conpatible
with the purposes for which the Sanctuary is designated and with protection of
Sanctuary resources;

2. Shall not authorize the conduct of any activity for a period of nore than 5
years unl ess renewed by NOAA;

3. Shall require that activities carried out under the pernit be conducted in a
manner that does not destroy, cause the loss of, or injure Sanctuary resources; and

4. Shall require the pernittee to purchase and mai ntai n conprehensi ve general
liability insurance, or post an equival ent bond, against clains arising out of
activities conducted under the permit and to agree to hold the United States
harml ess agai nst such cl ai ns.

Condition 3 above tends to be the nost linmiting in that it prevents NOAA from

i ssuing a special use permt if the activity nay destroy, cause the |oss of, or
injure a Sanctuary resource. Since activities that are prohibited by Nationa

Mari ne Sanctuary Program (NVMSP) regul ations (15 CFR Part 922)usual |y have sone
adverse inpact, it is generally thought that if an activity is prohibited, it
shoul d not qualify for a special use permt. Wile this is generally true, there
are sone prohibited activities that, when done in a certain way, are not likely to
adversely inpact a Sanctuary resource. Several of these activities are of a nature
that does not qualify for other NMS pernits (for exanple, because they are not
related to research or education), but do neet the statutory conditions for specia
use pernits. Therefore, special use permits nay be issued for the narrow range of
activities that are both prohibited by NVSP regul ati ons and do not destroy, cause
the loss of, or injure a Sanctuary resource when conducted in a certain way.

Section 310 of the NVBA all ows NOAA to assess and collect a fee for special use
permits. A special use pernmt fee nust include each of three conponents. They are:

1. The costs incurred, or expected to be incurred, by NOAA in issuing the permt;

2. The costs incurred, or expected to be incurred, by NOAA as a direct result of
the conduct of the activity for which the permt is issued, including costs of
noni toring the conduct of the activity; and

3. An anount which represents the fair market value of the use of the Sanctuary
resource.

Nunber 1 above essentially covers the adm nistrative costs that NOAA i ncurs when
it processes permt applications (including |labor, printing costs, and contracts
for the preparation of supporting docunmentation). Nunber 2 includes anpbunts to
fund nonitoring projects designed to assess the success or failure of the pernmttee
to conply with the terns and conditions of the permit. It may also include noney
to fund a conpliance nonitoring programand to recoup any costs incurred by the
NVSP in enforcing permit terns and conditions. Nunber 3 is cal cul ated using
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econom ¢ val uation nethods appropriate to the situation.

In the National Marine Sanctuaries Arendnents Act of 2000 (P.L. 106-513), Congress
added a new requirenment that prior to requiring a special use pernit for any
category of activity, NOAA shall give appropriate public notice. Subsection (b) of
section 310 of the NVMBA, as anended by Public Law 106-513, provides: "[NOAA] shall
provi de appropriate public notice before identifying any category of activity
subject to a special use pernit under subsection (a)." In addition, Public Law 106-
513 gives the NVSP the authority to waive, reduce, or accept in-kind contributions
in lieu of these fees when the activity does not derive a profit fromthe access to
or use of Sanctuary resources.

This notice lists those categories of activities that have been subject to the
requi renents of Section 310 in the past and will continue to be in the future

(unl ess NOAA issues a Federal Register notice indicating otherwise). Al of these
activities are currently prohibited by NVS regul ati ons, and may only be pernitted
using a special use pernmit when conducted in a way that does not injure, cause the
| oss of, or destroy a Sanctuary resource. It is inportant to note that the fact
that an activity is consistent with a category listed in this notice does not

guar ant ee approval of an application for a special use permt. Special use permt

applications will be reviewed for consistency with the relevant Sanctuary's
managenment plan and regul ations, the NVBA, as well as this Federal Register notice.
I ndi vi dual special use permt applications will also be reviewed with respect to

all other pertinent regulations and statutes, including the National Environnenta
Policy Act. Additional categories of activities may be added in subsequent Federa
Regi ster notices, if the NVSP deens them appropriate for special use pernmits.

As such, the follow ng categories of activities have been and will continue unti
further notice to be subject to the requirenents of special use permts:

1. The disposal of cremated hunan remains by a conmercial operator in any
Nati onal Marine Sanctuary;

2. The operation of aircraft below the mninumaltitude in restricted zones of
Nati onal Marine Sanctuaries for commercial purposes;

3. The placenent and subsequent recovery of objects associated with public events
on non-living substrate of the seabed

4. The di scharge and i nredi ate recovery of objects related to special effects of
notion pictures; and

5. The mmi ntenance of submarine cabl es beneath or on the seabed

Each category |isted above is further described bel ow

Di sposal of Cremated Human Renmins by a Commercial Entity

The NVBP has received pernit applications to spread cremated hunan remains (i.e.
ashes) over and within the Monterey Bay National Marine Sanctuary (MBNMB). Since
nost NVB regul ati ons prohibit the discharge of naterial or other matter into the
Sanctuary, this activity requires a permt. After an extensive review of the
common practices involved with the *35503 disposal of cremated human remains, the
MBNMS determ ned that no detectable negative inpacts to NVS resources and qualities
were expected to result fromthe practice when certain conditions are adhered to by
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those engaged in the activity.

Conditions placed on this activity that elinmnate negative inpacts to Sanctuary
resources include: restricting the mninumaltitude of any aircraft used to
facilitate the spreading of the ashes; prohibiting the use of any plastics or any
other toxic material associated with the remains; and requiring that the renmins be
sufficiently incinerated.

In 1998, the superintendent of MBNMS i ssued an authorization (authorization nunber
MBNMS- 03-98) of the U.S. Environnental Protection Agency's (EPA) general permit for
burial at sea (40 CFR 229.1). This authorization allows anyone (conmrercia
entities as well as private individuals) to discharge cremated human remains in the
MBNMS without first requesting a permt (subject to special conditions such as
t hose descri bed above). This authorization does not authorize anyone to conduct
any activity otherw se prohibited by the MBNM5S regul ati ons except the di scharge of
cremated human remains (e.g., this authorization does not allow a person to operate
an aircraft below 1,000 feet in one of the restricted overflight zones during the
course of discharging cremated human remains). |If an individual engaged in the
di sposal of cremated human remnai ns wi shed to conduct an additional otherw se
prohibited activity (e.g., low overflight) he would need to first obtain perm ssion
fromthe Sanctuary superintendent. This authorization expires on April 7, 2004 and
does not apply to any other NM5 in the system

Commercial entities proposing the dispersion of cremated human remai ns nmust apply
for and receive a special use permt prior to initiating this activity within the
boundari es of any National Marine Sanctuary except MBNMS, as descri bed above.
(When private individuals wish to scatter cremated hunan remains in a NVS ot her
than the MBNMS, they may request an individual authorization, if available, of the
EPA' s general permt fromthe appropriate Sanctuary nanager or superintendent on a
case- by-case basis.)

Commercial Overflights in Restricted Zones

Wthin certain zones of MBNMS, O ynpic Coast National Mrine Sanctuary (OCNVS),
Channel |slands National Marine Sanctuary, and the Gulf of the Farallones Nationa
Marine Sanctuary operating an aircraft below a minimumaltitude is prohibited by
Sanctuary regul ations (15 CFR Part 922). The minimumaltitude for the zones w thin
all aforenentioned Sanctuaries, with the exception of OCNMS, is 1,000 feet. The
mninmum altitude for the zones within OCNM5 is 2,000 feet.

The NMBP has received applications for permts to fly below the minimumaltitude
for comrercial purposes within the restricted zones of MBNMS. Exanpl es of

comercial activities that have been subject to special use permts in the past
include the filmng of television adverti senents and docunentaries. Wen

condi tioned so that inpacts to Sanctuary resources are elimnated, these activities
have been determ ned to qualify for special use permits. Conditions on the pernits
generally include, but are not limted to, lintations on the nunber of passes an
aircraft can take in a particular location, requirenents for nmonitors to be present
during operations, and seasonal restrictions so as to avoid certain areas during
particularly sensitive times of the year.

Al'l Sanctuaries with overflight restrictions have received requests to fly bel ow
the mininumaltitude for non-comrercial purposes (scientific research or
education). These activities are eligible for research or education permit
categories permttable under each site's regulatory authority and do not require
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the i ssuance of a special use permt.

Anyone wi shing to operate an aircraft for commercial purposes bel ow the designated
altitude in any of the restricted overflight zones nust apply for and receive a
speci al use permt prior to conducting that activity.

The Pl acenent and Subsequent Recovery of Objects Associated Wth Public Events on
Non- Li vi ng Substrate

MBNMB has, in the past, issued special use permits to non-profit institutions and
public entities to place tenporary objects (e.g., marker buoys) on non- living
portions of the seabed when that activity is associated with public events. Public
triathl ons and the California Chocol ate Abal one dive are two such events that have
been subject to special use pernmit requirenents. Since the placenent of objects on
the seabed within nost NMSs is prohibited by individual Sanctuary regulations, this
activity usually requires a pernmit.

Condi ti ons of special use permits for public events require that each object be

pl aced on the seafloor in such a way as to not destroy, cause the loss of, or

i njure Sanctuary resources or qualities. The objects are required to be renoved in
a simlar non-intrusive fashion after each event. |In addition, the markers and

ot her objects thenselves are to be conposed of substances that do not |each
deleterious materials or other matter into the Sanctuary.

Special use permits are required for public events that involve the placenent of
obj ects on the seafloor in any National Marine Sanctuary. Anyone wishing to hold a
public event that involves the placenment of an object (or objects) on the seafl oor
of a National Marine Sanctuary nust apply for and receive a special use permt
prior to holding the event.

The Deposit and | nmedi ate Recovery of bjects Related to Special Effects of Mdtion
Pi ctures

The NMSP has received inquiries fromnotion picture conpanies seeking to deposit
objects into a Sanctuary and i medi ately recover themfor special effects. No
speci al use pernmt has been applied for or issued for this type of activity to
date. Sanctuary regul ations generally prohibit the placenment of objects on the
seabed as well as the discharge of material or other matter into the Sanctuary. |If
the NVSP deternmines to allow this type of activity, persons proposing this activity
woul d be required to prove to the NVBP that the objects being deposited woul d not
injure, cause the loss of, or destroy any Sanctuary resource (e.g., are of a nature
that woul d not cause harnful substances to |leach into the Sanctuary, that the
obj ects woul d be recovered fromthe Sanctuary i medi ately, and that the area of the
seafl oor where the object would be deposited is not sensitive to the proposed
di sturbance). |In addition, Sanctuary staff would require that, if permtted, this
type of activity is done at locations and during tines of the year that are |east
likely to have sensitive Sanctuary resources in the vicinity of the disturbance.

Any individual or entity proposing to deposit any object into a National Marine
Sanctuary related to special effects by the notion picture or other industry nust
apply for and receive a permt prior to conducting this activity within a Nationa
Mari ne Sanctuary.
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The Mai ntenance of Commerci al Submari ne Cabl es on or Beneath the Seafl oor

The NVBP has issued two special use pernits to all ow tel ecommuni cati ons conpani es
to maintain fiber optic cables beneath the seafloor within the A ynpi c Coast

Nati onal Marine Sanctuary (two cables permitted in Novenber of 1999) and Stellwagen
Bank National Marine Sanctuary (one cable pernitted in June of 2000). Wile the
actual installation, *35504 renoval, and any necessary repair activities were

aut hori zed under the NVBP's regul atory authority, the continued presence of the
cabl e buried beneath the surface of the seabed was all owed through a special use
permt issued pursuant to section 310 of the NMSA. This activity will continue to
be subject to the requirements of section 310 of the NVBA

In a separate process, NOAA will continue to develop its policy on subnmarine
cables within National Marine Sanctuaries, follow ng up on the August 23, 2000,
Advance Notice of Proposed Rul emaking (ANPR) on Installing and Maintaining
Commer ci al Submarine Cables in National Marine Sanctuaries (65 FR 51264). The ANPR
included a draft set of proposed principles for |aying submarine cables in the
mari ne and coastal environnent. Through this separate process, NOAA will consider
whet her to issue regulations or a policy statenment on subnmarine cables within
Sanct uari es including whether the issuance of special use pernmts allow ng the
presence of submarine cabl es beneath or on the seafloor continues to be
appropriate. Depending on the outconme of this process the NVBP may issue anot her
Federal Regi ster notice amending this one, as appropriate.

Comrent s

NMSP i s accepting comments on its use of the special use permt authority. NVSP
is especially interested in coments that pertain specifically to the inpacts of
the aforenentioned activities on Sanctuary resources. NVSP is also interested in
any other comments on the subject matter addressed in this notice

M scel | aneous Requi renents

Paperwor k Reducti on Act

Not wi t hst andi ng any ot her provisions of the law, no person is required to respond
to, nor shall any person be subject to a penalty for failure to conply with a
collection of information subject to the requirements of the Paperwork Reduction
Act (PRA), 44 U. S.C. 3501 et seq., unless that collection of information displays a
currently valid Ofice of Managenent and Budget (OVB) control nunber. Applications
for the special use pernmits discussed in this notice involves a collection-of-

i nformation requirenent subject to the requirenments of the PRA. OMB has approved
this collection-of-information requirenment under OVB control nunber 0648-0141

The coll ection-of-information requirenent applies to persons seeking special use
permits to conduct otherw se prohibited activities and is necessary to determ ne
whet her the proposed activities are consistent with the terms and conditions of
speci al use pernmits prescribed by the NVSA. Public reporting burden for this
collection of information is estimated to average twenty four (24) hours per
response (application, annual report, and financial report), including the tinme for
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review ng instructions, searching existing data sources, gathering and nmai ntai ning
the data needed, and conpleting and reviewi ng the collection of information. This
estimate al so includes the significant tinme that nay be required should the
appl i cant choose to prepare a draft of any docunentation that nmay be required under
the National Environnental Policy Act (NEPA), e.g., environnmental inpact statenent
or environmental assessnent. |If the applicant chooses not to prepare a draft of
any NEPA docunentation for the proposed activity, or if only mninml NEPA
docunentation is needed, the public reporting burden would be nmuch | ess

(approxi mately one hour for each response). |If additional NEPA docunentation is
required and not prepared in draft by the pernit applicant, NOAA would be required
to prepare this docunentation using its own staff and resources prior to NOAA
taking final action on the application. As staff tinme and funding resources are
limted, the preparation of conplicated NEPA docunents can significantly add to the
time NOAA takes to review the application and take final action.

This may al so significantly add to the costs incurred by the federal governnent in
processi ng the special use permt applications and thus the cost to the applicant.

Send comments on the burden estimte or on any other aspect of the collection of
i nformation, and ways of reducing the burden, to NOAA and OVB (see ADDRESSES).

Nati onal Environnental Policy Act

NOAA has concluded that this action will not have a significant effect,

i ndi vidually or curul atively, on the human environnent. This action is
categorically excluded fromthe requirenent to prepare an environnental assessnent
or environmental inpact statement in accordance with Section 6.05c3(i) of NOAA
Adm nistrative Order 216-6. Specifically, this action is a notice of an
adm ni strative and |l egal nature. Furthernore, individual pernmt actions by the

NVBP wi || be subject to additional case-by-case analysis, as required under NEPA,
and will be conpl eted when those actions are proposed to be taken by NVSP in the
future.

NOAA al so expects that many of these individual actions will also neet the

criteria of one or nore of the categorical exclusions described in NOAA

Adm nistrative Order 216-6 because special use pernits cannot be issued for
activities that are expected to result in any destruction of, injury to, or |oss of
any Sanctuary resource. However, the special use permt authority may at tinmes be
used to allow activities that may neet the Council on Environmental Quality's
definition of the term"significant" despite the | ack of apparent environnental

i mpacts (e.g., publicly controversial activities). In addition, NOAA may, in
certain circunstances, conbine its special use pernmit authority wth other

regul atory authorities to allow activities not described above that may result in
envi ronmental inmpacts to NMS resources and thus require the preparation of an

envi ronment al assessnent or environmental inpact statement. In these situations
NOAA wi Il ensure that the appropriate NEPA docunmentation is prepared prior to
taking final action on a pernit or nmaking any irretrievable or irreversible

conmm tnent of agency resources.

Jam son S. Hawki ns,

Deputy Assistant Administrator for Ocean Services and Coastal Zone Managemnent.
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